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FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
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Defendant.

MEMORANDUM OPINION AND ORDER

This case arises out of a dispute concerning the closed-circuit telecast of aprofessiond prizefight
between Evander Holyfield and Michael Moorer on November 8, 1997, and associated under-card and
preliminary bouts. Plaintiff KingVison Pay Per View, Ltd. (“KingVidon”) damstheat it had the exdusve
rightsto exhibit and distribute that telecast, and that defendants Boom Town Saloon, Inc. (“BoomTown”)
and its owner/manager, Eugene Perry, violated those exclusive rights by willfully intercepting or receiving
the 9gnd for thosefights, and thentelecasting themwithout making proper payment to KingVison. Pantiff
alegesthat inso doing, defendants have violated 47 U.S.C. 88 553 and 605 of the Cable Communications
Policy Act (the “Cable Act”), and seeks statutory damages, attorneys fees and other relief.

Defendants seek atechnica knockout of KingVison'sdaim, arguing that this complaint comestoo
late. Defendants cdlam that KingVison's Cable Act dams are governed by the Illinois two-year Satute
of limitations covering statutory pendties, codified at 7351LCS5/13-202. Accordingly, defendantshave

filed amoation to dismiss[doc. # 11-1] on the ground that the action is time-barred, as this complaint was



filed dightly more than two years after the actsin question. Flaintiff counters that this Court should apply
ather the three-year statute of limitations found in the Copyright Act, 17 U.S.C. 8§ 507(b), or the five-year
datute of limitations provided by Illinois law for actions claming conversion, codified a 735 ILCS 5/13-
205, under ether of which this action would be timely. The Court finds that KingVison has the better of

this argument, and accordingly denies the motion to dismiss?

We begin with the observation that the only reason that there is any dispute about the gpplicable
gtatute of limitations is that when enacting Sections 553 and 605 of the Cable Act, Congress failed to
provide a Statute of limitations. When that occurs, courts must look esawhere to borrow a limitations

period. See Dell v. Board of Educ., 32 F.3d 1053, 1058 (7th Cir. 1994). Generdly, afederd court will

!Aspart of their reply memorandum in support of the motion to dismiss, defendants filed a motion to strike
plaintiff’sresponse doc. # 15-1, on the ground that it relies on several unpublished orders, issued by judges in the
Northern District of Illinois, the Western District of Tennessee, and the Eastern District of Louisiana, that are
unpublished or available only on LEX1S or WESTLAW. The only authority defendants offerin support of that motion
is Rule 53(b)(2)(iv) of the Rules of the United States Court of Appeals for the Seventh Circuit, which provides that
unpublished orders “shall not be cited or used as precedent” except to support claims of res judicata, collateral estoppel
or law of the case. However, by its very terms, the Seventh Circuit rule pertains only to unpublished orders of the
Seventh Circuit, and not to unpublished ordersissued by other courts. See Aetna Cas. and Surety Co. v. Kerr-McGee
Chem. Corp.,875F.2d 1252, 1255 n.2 (7th Cir. 1989) (“Circuit Rule 53 states only unpublished orders of this Court have
no precedential value”). The Seventh Circuit further has noted that “[i]f thereisno rulein the court rendering adecision
limiting the precedential value of its opinions, those opinions may be cited and are entitled to whatever weight the
persuasive force of their reasoning warrants.” Id. Thereisno ruleinthe Northern District of Illinois barring citation to
opinions that are published only on WESTLAW or LEXIS, and defendants have not brought to our attention any rule
inthedistrict courtsin the Western District of Tennessee or the Eastern District of Louisianabarring citationto opinions
of those courts that are unpublished or available only on those services.

Moreover, defendants’ argument that two of the unpublished orders should not be considered because they
are magistrate judge recommendations, and that defendants have no way of knowing whether those recommendations
were ultimately adopted, is a nonstarter. One of the two cases was not a recommendation at all, but a memorandum
opinion and order entered in a case where the parties had consented to the trial of the matter before the United States
magistrate judge. KingVision Pay Per View, Ltd. v. Wilson, 83 F. Supp. 2d 914, 915 n.2 (W.D. Tenn. 2000). The other
magi strate judge decision was a Report and Recommendation by now-District Judge Bucklo in That’ s Entertainment of
Illinois, Inc. v. Cental Video Path, Inc., No. 93 C 1471, 1993 U.S. Dist. Lexis 19488 (N.D. Ill. Dec. 9, 1993), which the
publicly available docket sheet shows was accepted in full by the District Court by an order of February 7, 1994. For
these reasons, defendants’ motion to strike [doc. # 15-1] is denied.
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look to the state in which the conduct occurred in order to borrow the most analogous state-law statute
of limitations period. See Lampf, Pleva, Lipkind, Prupis& Petigrowv. Gilbertson, 501 U.S. 350, 355-
56 (1991). However, a federd court instead may borrow a datute of limitations from federd law if it is
“dearly more andogous to the legidation than the sate Satutes, . . . and if the state Statutes of limitationare
‘unsatisfectory vehides for enforcing the federd law.” Dell, 32 F.3d at 1058 (quoting DelCostello v.
International Bhd. of Teamsters, 462 U.S. 151, 161, 171-72 (1983)).
In determining whether to select a federd rather than state statute of limitations, courts gpply a
“hierarchica inquiry” that asks three questions:
(2) whether auniformstatute of limitations is required, because the federa
cause of action in question may “‘encompass numerous and diverse
topics and subtopics'”;
(2) whether such a uniform limitations period should be derived from a
state or federal source, an inquiry that requires consderation of whether
the multistate character of the federa cause of action might give rise to
gpplication of multiple state statute of limitations periods, which would
present the danger of forum shopping and would “*virtudly guarantee. .
. complex and expengve litigationover what should be a straightforward
matter'”; and
(3) whether thereis an andogous federd atute of limitations that “truly
affords a ‘closer fit' with the cause of action at issue than does any
available state-law source.”
Lampf, 501 U.S. a 356-58 (citations omitted). In gpplying this andysis, federa courts must be mindful
of the presumptionthat by itsslenceCongressordinarily intendsthat state law be borrowed, and that resort
to afedera statute of limitationsisa“‘ closaly circumscribed exception’” tothat presumption. Dell, 32 F.3d

at 1058 (quoting Lampf, 501 U.S. at 356 (citations omitted)).



In order to gpply these principles to borrow the appropriate satute of limitations, we begin with

an examination of the structure and purpose of Sections 553 and 605 of the Cable Act.?
.

The legidative history reveds that “[ o] ne of the primary purposesbehind the enactment of [ Sections
553 and 605] was to discourage the theft of cable services.” KingVision Pay Per View, Ltd. v. Wilson,
83 F. Supp. 2d 914, 918 (W.D. Tenn. Jan. 12, 2000) (citingH.R. Rer. No. 98-934, at 84 (1984)). To
that end, Congress provided for avariety of pendties and remedies, designed “to protect the revenue of
televison cable companies from unauthorized reception of their transmissons” Time Warner
Entertainment/Advance-NewhousePartnershipv. WorldwideElec., L.C.,50F. Supp. 2d 1288, 1293
(S.D. Ha 1999) (quoting United Satesv. Coyle, 943 F.2d 424, 427 (4th Cir. 1991)).

Section 553(a)(1) of the Cable Act provides that “[n]o person shdl intercept or receive or assst
in intercepting or recaiving any communications service offered over a cable system, unless specificdly
authorized to do so by acable operator or as may otherwise be specificdly authorized by law.” 47 U.S.C.
8 553(a)(1). Congress provided an array of crimind sanctions and civil remedies for violations of that
provison. In Section 553(b), whichisentitled “Pendtiesfor Wilfull Violation,” Congressprovided arange
of terms of imprisonment and fines. 47 U.S.C. 8§ 553(b). In Section 553(c)(1), entitled “Civil Actionin
Didrict Court; Injunctions, Damages, Attorneys Fees and Costs, Regulation by States or Franchisng

Authorities” Congress granted a private right of action to “[a]ny person aggrieved by any violation of

2Subsequent to the passage of thesesections, Congress provided for a“default” statute of limitations. Inthe
absence of a specific legislative directive, the limitations period for any federal statutory cause of action is four years.
See28U.S.C. § 1658. However, this catchall statute of limitations provision does not assist usin this case, as it applies
only to laws enacted after December 1, 1990, and the relevant provisions of the Cable Act at issue here were enacted in
1984.



subsection(a)(1).” 47 U.S.C. §553(c)(1). Section 553(c)(2) providesthat aprevailing party may obtain
injunctive rdief, damages, and attorneys feesand costs. 47 U.S.C. §553(¢)(2). Congressthenwent on
to define the types of damages that may be recovered: ether (1) actud damages suffered by the plaintiff
aswell asrecovery of profits gained by the personwho unlanfully intercepted the communications, or (2)
gtatutory damages of an amount not less than $250 and not more than $10,000, “ as the Court considers
just.” 47 U.S.C.553(c)(3)(A). Moreover, Congress provided the Court with the discretion to increase
any damage award -- “whether actua or statutory” -- by an amount of not more than $50,000 if the
violationwas“committed willfully and for purposes of commercid advantage or private financid gain,” 47
U.S.C. §553(c)(3)(B), or to reduce the satutory or actual damagesto an amount not lessthan$100 if the
“violator was not aware and had no reason to believe that hisacts condtituted a violation of this Section.”
47 U.S.C. 8 553(c)(3)(C).
Section 605(a) provides, in relevant part, that

[nJo person not being authorized by the sender shall intercept any radio

communicationand divulge or publishthe existence, contents, substance, purport,

effect, or meaning of such intercepted communication to any person. No person

not being entitled thereto shdll receive or assist inrecaiving any interstate or foreign

communication by radio and use such communication (or any information therein

contained) for his own benefit or for the benefit of another not entitled thereto. No

person having received any intercepted radio communication or having become

acquainted with the contents, substance, purport, effect, or meaning of such

communication (or any part thereof) knowing that such communication was

intercepted, shal divulge or publish the existence, contents, substance, purport,

effect, or meaning of such communication (or any part thereof) or use such

communication (or any informationtherein contained) for his own benfit or for the

benefit of another not entitled thereto.
47 U.S.C. §605(a). Section 605(e), which is entitled “ Pendlties; civil actions, remedies, attorney’ s fees

and costs; computation of damages; regulation by State and loca authorities,” provides a structure of



crimind sanctions and avil remedies pardld to (but somewhat greater than) those set forth in Section 553.
47 U.S.C. § 605(e). Section 605(e)(1) and (2) provide for imprisonment and/or monetary fines for
violations of Section 605(a). See 47 U.S.C. 88 605(e)(1)-(2). Section 605(e)(3)(A) provides that
persons aggrieved by violations of Section 605(a) may file suit, and Section 605(e)(3)(B) providesthat a
plantiff may seek injunctive rdief, damages, and attorneys fees and costs. See 47 U.S.C. 88
605(e)(3)(A)-(B). Smilar to Section 553(c), Section 605(e)(3)(C) defines the “damages’ recoverable
asather (1) the plantiff’ sactua damagesplus the profits obtained by the violator, or (2) statutory damages
of not less than $1,000 or not more than $10,000, in a specific amount as the Court considersjust. See
47 U.S.C. 8§ 605(e)(3)(C). Section 605 aso provides that the actual or statutory damages may be
increased by up to $100,000 for violations that are willfull and for purposes of commercid advantage or
privatefinancid gain, or may be reduced to a sum of not less than $250 if the violator was not avareand
had no reason to bdieve tha his acts condituted a violation of the section. See 47 U.S.C. 88
605(a)(3)(C)(ii)-(iii).
[11.

Withthis structure and purpose of Sections 553 and 605 of the Cable Act inmind, the Court turns
to the question of what statute of limitations should gpply. Defendants assert that the two-year Illinois
statute of limitations covering statutory pendty provisons should apply. Plantiff arguesthat the three-year
gatute of limitations found in the Copyright Act, 17 U.S.C. 8§ 507(b), should apply. In the dternative,
plantff argues thet if a state-law statute of limitations gpplies, the most analogous Illinois statute of

limitations would be the five-year Satute of limitations that governs clams for converson.



Courts have been divided as to whether to apply afederd or sate satute of limitations to cases
brought under Section 553 and 605. Two decisions (including one inthis digtrict) have applied the three-
year statute of limitations found in the Copyright Act. That’s Entertainment of Illinois, Inc. v. Centel
Videopath, Inc., No. 93 C 1471, 1993 U.S. Digt. LEXIS 19488, at *18-20 (N.D. Ill. Dec. 9, 1993);
Entertainment by J & J, Inc. v. Tia Maria Mexican Restaurant & Cantina, Inc., Civil ActionNo. H-
99-1573, a 10 (S.D. Tex. Feb. 9, 2000) (dip op.). In those decisions, the courts reasoned that the
Copyright Act provided a“closefit” with the Cable Act: bothstatutes pertainto the theft of property, see
That’ sEntertainment, 1993 U.S. Dist. LEXIS 19488, at * 18; both statutes could apply to the same act
of piracy of acommunicationsgnd, wherethe owner of the proprietary rightsto the communicationretains
the copyright, seeid.; and both the Copyright Act and the Cable Act contain Smilar damage structures,
providing for either actual or statutory damages, at plaintiff’ selection, adiscretionary increase or decrease
in damages based on the levd of a defendant’s culpability, and an award of attorneys fees and coststo
the prevailing party. Seeid. at *19; see also Entertainment by J & J, Inc., at 10.2

Severd other decisons have gpplied ate statutes of limitations governing clams for conversion.
See, e.g., Wilson, 83 F. Supp. 2d at 919; Prostar v. Doe, No. Civ. A. 99-1327, 2000 WL 158388, at
*1 (ED. La Feb. 10, 2000) (gpplying the Louisana one-year statute of limitations for conversion);
KingVision Pay Per View, Ltd. v. Bowers, 36 F. Supp. 2d 915, 918 (D. Kan. 1998) (applying the

Kansastwo-year statute of limitations for conversion); Joe Hand Promotions, Inc. v. Lott, 971 F. Supp.

3In one case, thedistrict court assumed, without decidi ng, that the statute of limitations contained in 47 U.S.C.
§ 415 applied. See CSC Holdings, Inc.v.J.R.C.Prods., Inc., 78 F. Supp. 2d 794,802 (N.D. Ill.1999). However, defendants
here have not argued that that two-year statute of limitationsapplies, and the decision in That’ sEntertainment provides
apersuasive explanation as to why that statute of limitations does not apply to entities which, like defendants here, are
not “common carriers.” That's Entertainment, 1993 U.S. Dist. LEXIS 19488, *11-14, 18.
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1058, 1063 (E.D. La. 1997) (applying the Louisiana one-year statute of limitations for conversion).* Those
cases reason that conduct in violation of Sections 553 and 605 of the Cable Act essentidly involve a
defendant seding abroadcast Sgna and using it for his own benefit, which is tantamount to the state-law
tort of converson. See, e.g., Wilson, 83 F. Supp. 2d at 919. Oncefinding an analogous state-law statute
of limitations, those cases rgject recourse to afederd Statute of limitations. Applying the principlethat use
of a federd statute of limitations is a closaly circumscribed exception to goplying state-law statutes of
limitations, see, e.g., Agency Holding Corp., 483 U.S. a 147, those courts conclude that the desire for
uniformity in the face of possble multigtate gpplications of the law isinsufficient to override the traditiona
resort to state statutes of limitation: “[i]f, in fact, Congress wanted a nationd standard, it would have
indicated that in the satute itsdf.” Wilson, 83 F.Supp. 2d at 919; see also Lott, 971 F. Supp. at 1063.

The foregoing conflicting decisions underscore the unfortunate uncertainty that iscreated when“the
federd courts, left without guidance on an issue that is quintessentidly legidative in nature, must ‘ borrow’
alimitations period.” Dell, 32 F.3d at 1058. However, in these circumstances, federa courts have no
choice but to use the andytical tools available to them to fill in this gap left by Congress in the statutory
framework. Upon review of the competing considerations reflected in these decisions, and mindful of the
purposes of the Cable Act, this Court concludes that use of the Copyright Act statute of limitations is
gopropriate under the “hierarchica inquiry” established in Lampf.

Fainly, the Cable Act * encompass es| numerous and diverse topics and subtopics,” Lampf, 501

U.S. a 357, suchthat the causes of actioncanbe andogizedto avariety of different state causes of action.

“In Time Warner Cable v. Cable Box Wholesalers, Inc., 920 F. Supp. 1048, 1053 (D. Ariz. 1996), the parties
stipulated that the Cable Act claim would be governed by the one-year statute of limitations under Arizona law that
appliesto liability created by statute.



Indeed, in That’ s Entertainment, 1993 U.S. Dist. LEXIS 19488, at * 1, 16, the same conduct asserted
asaviolationof the Cable Act also was asserted to condtitute the I1linois torts of tortious interference with
prospective economic advantage, misrepresentation, civil conspiracy, and unjust enrichment. Moreover,
causes of action under the Cable Act are multistate in nature:  they involve communications in interdate
commerce that can lead to violaions taking place in multiple Sates, with the prospect of potentid forum
shopping if multiple state statutes of limitations were to apply. Those factors militate in favor of selecting
auniform limitations period by resorting to federd law. See Lampf, 501 U.S. at 357.

This Court has considered the point made in Wilson that if Congress had wanted a nationa
standard, it would have so indicated in the Statute. See Wilson, 83 F. Supp. 2d at 919 (citing Joe Hand
Promotions, Inc., 971 F. Supp. at 1063). However, the Court believes that that argument proves too
much. In every case where the Court must determine whether to borrow a federa rather than a Sate
datute of limitations, Congresswas dlent onthe question. That isprecisdy when Lampf requiresafedera
court to determine if, notwithstanding that sllence, the need for uniformity and the existence of afederd
satute of limitations that provides a“closer fit” are sufficient to overcome the presumptive use of a state
datute of limitations. To rgect use of a federa statute of limitations merely because Congressfailed to
provide for one would result in a state statute of limitations dways being selected, thereby rendering the
Lampf andyss anullity. Thus, we cannot agree with Wilson and Joe Hand Promotions, Inc. that
congressiona slence necessarily resultsin gpplication of a state-law limitations period.

The Court aso finds that the federa copyright statute of limitations truly affords a “closer fit,”
Lampf, 501 U.S. at 357, with the cause of action under the Cable Act thandoes any available sate-law

satute of limitations. Certainly, it istrue tha the clam presented under the Cable Act is andogous to the



common-law tort of conversion, inthe sense that both deal witha specie of theft or misappropriation. See,
e.g., Colonial Funding, L.L.C. v. American Empire Surplus Lines Ins. Co., 719 N.E.2d 1098, 1100
(. App. Ct. 1¢t Dist. 1999). However, claims under the Cable Act also are analogous to claims under
the Copyright Act -- the same conduct can violate both lawvs. Moreover, the remedia structure for
violations of the Copyright Act far more closdy paralds those set forth under the Cable Act than do the
common-law converson remedies. Aswith the Cable Act, there are provisons in the Copyright Act for
crimind sanctions, see 17 U.S.C. 8 506, injunctive rdief, see 17 U.S.C. 8§ 502, damages, see 17 U.S.C.
§504, and attorneys feesand costs, see 17 U.S.C. § 505. Withrespect to damages, the Copyright Act,
like the Cable Act, dlows for recovery either the copyright owner’s actua damages and the profits
obtained by the infringer, or statutory damages. See 17 U.S.C. § 504(a). With respect to statutory
damages, the Copyright Act provides for an award of no less than $500 and no more than $20,000 is
avallable, ina gpecific anount asthe Court consdersjust. And, aswith the Cable Act, actual and statutory
damages aike may be increased or decreased based onthe culpability of the infringer’ s conduct. See 17
U.S.C. § 504(c).

Inlight of this congruence, not only of the nature of the causes of actionprovided by the Cable Act
and the Copyright Act, but the striking Smilarity in the remedia framework provided under each statute,
the Court finds that the Copyright Act provides a “closer fit” to the cause of action set forth in the Cable
Act than does the common-law tort of converson. When considered together with the subgtantid interest
in auniform gatute of limitations, the Court finds that under the Lampf andysis, the three-year Satute of
limitations set forth in the Copyright Act should be applied to clams under Sections 553 and 605 of the

Cable Act.
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V.

The Court notesthat evenif the Lampf andyds dictated gpplicationof a state statute of limitations,
the Court would apply the Illinois three-year statute of limitations governing conversondams rather than,
as defendants urge, the Illinois two-year statute of limitations covering statutory pendties. In order to
decide which gtate statute of limitationsis most andogous, a court a the threshold must “ characterize the
essence of the daminthe pending case” Wilsonv. Garcia, 471 U.S. 261, 268 (1985). Itiswell-settled
that “the matter of characterizationshould be treated asafederd question.” 1d. at 269; seealso Harrison
v. Digital Health Plan, 183 F.3d 1235, 1239 (11th Cir. 1999); Aaron v. Brown Group, Inc., 80 F.3d
1220, 1223 (8th Cir. 1996); Central States, Southeast and Southwest AreasPensionFund v. Jordan,
873 F.2d 149, 152 (7th Cir. 1989).

Thus, the Court looksto federal standards to determinewhether the* essence” of Sections 553 and
605 of the Cable Act isthat of a gatutory pendty. Only if Sections 553 and 605 of the Cable Act are
primarily pendties rather than remedid provisons could the Illinais limitations for statutory pendties be
concelvably applicable here. For the reasons set forth below, the Court finds that those provisons are
primarily remedid.

The Seventh Circuit has not addressed the question of whether Sections 553 and 605 of the Cable
Act are best characterized as “ datutory penalties’ for purposes of borrowing a statute of limitations.
However, in Smith v. No. 2 Galesburg Crown Fin. Corp., 615 F.2d 407, 415 (7th Cir. 1980),
overruled on different grounds by Pridegon v. Gates Credit Union, 683 F.2d 182 (7th Cir. 1982),
the Seventh Circuit provided indirect guidance on the question in holding that another federa law that

provides for the dternate remedies of actud or statutory damages— the Truth in Lending Act (“TILA"),
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15 U.S.C. § 1601 et seq. — isnot “pend” for surviva purposes.  In so holding, the Seventh Circuit
recognized that “[t]here is no question that TILA creates a cause of action for civil pendty.” Smith, 615
F.2d at 414. However, the gpped's court concluded that TILA was not “pend” for surviva purposes,
based on three considerations.

Firgt, the Seventh Circuit consdered whether the purpose of actions under TILA “isto redress
individud wrongs or wrongsto the public.” Id. The appedls court found that athough therewas no doulbt
that TILA “has the effect of redressing a perceived socid ill” arising from abuses in consumer credit
transactions, the court found that the “primary purpose” of TILA actionsisto redress individua wrongs.
.

Second, the Seventh Circuit considered whether arecovery under TILA “runsto the individud or
tothepublic.” Id. Under TILA, the available damages are recoverable by the aggrieved parties authorized
to bring suit, and this consideration thus aso weighed againgt characterizing TILA as pend in character.
Seeid.

Third, the gppedls court considered whether the damage recoveries authorized under TILA were
“whally disproportionate to the harm suffered.” 1d.; seealso Schaefer v. H.B. Green Transp. Line, 232
F.2d 415, 418 (7th Cir. 1956) (an action is essentidly pena in character “‘if the amount sought to be
recovered is arbitrarily exacted for some act or omissonof defendant’”) (citations omitted). The appeds
court recognized that TILA provided for “multipledamages’ — both actual damages and statutory damages
within certain designated ranges for individua and class actions. Smith, 615 F.2d at 414. However, the
Seventh Circuit found that the statutory damage Structure was intended “to liquidate uncertain actua

damages and to encourage vicims to bring suit to redressviolations,” and was * not so severe as to render
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itpend.” 1d. at 415; see also Murphy v. Household Fin. Co., 560 F.2d 206, 210-211 (6" Cir. 1977)
(finding survivd for TILA dams).

InRaydiolaMusicv. Revelation Rob, Inc., 729 F. Supp. 369 (D. Ddl. 1990), the district court
goplied asmilar anaysstofind that statutory damage dams under the Copyright Act are not pena. The
court reasoned that the essentid purpose of Satutory damagesis not to punish, but rather to “remedy a
wrong which would otherwise go unremedied if actud damages could not be proven.” Raydiola, 729 F.
Supp. a 375. The court dso found sgnificant the fact that the amount of statutory damages was not fixed,
but rather was to be assessed within certain parameters based on the exercise of the court’s discretion.
Seeid. at 376.

Applicationof these consderations leadsthis Court to concludethat damsunder Sections 553 and
605 of the Cable Act are not primarily pend incharacter. To be sure, the provison of crimina sanctions
and enhanced avil damages based on heightened culpability may farly be characterized as intended to
punish. However, the avalability of crimind sanctions shedsno light on whether the separate panoply of
avil remedies are primarily penal in character. Moreover, to say that the availability of enhanced civil
damages based on heightened cul pability rendersthe statute primarily pena would alowthe tail to wag the
dog. It iscommon for atutory schemes to provide for punitive or other enhanced damages based on
findings of enhanced culpability, and that has not lead to those statutory provisons being deemed primarily
pend in character. See e.g., Chattanooga Foundry & Pipe Works v. Atlanta, 203 U.S. 390, 398
(1906) (treble damages actions under the antitrust laws create civil remedies rather than pendties).

By providing that a plantiff may seek recovery of actua damages, Congress clearly intended to

provide aggrieved partieswitharemedy. Thus, thered questioniswhether theavailability of thedternative
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of statutory damages in Sections 553 and 605 transforms those provisons into ones that are primarily
pendties. Inthe Court’sview, theanswer to that questionisno. To usethelanguageof Smith, 615F.2d
a 414, dams brought under Sections 553 and 605 are designed “to redressindividud wrongs,” and to
provide for recovery that “runsto the individua,” and not the public. Nor doesthe Court believe that the
regime of statutory damages available under Sections 553 and 605 isso arbitrary, or so disproportionate
to actua damages, asto render the essentia character of those sections penal. Statutory damages are not
provided as an addition or enhancement to actud damages, but as an dternative manner through which a
prevaling plantiff may obtain a recovery where a violation has occurred. Congress provided this
dternative means of proving damages not asan arbitrary means of punishing a defendant, but “ because of
the difficulty in proving damages’ in these types of cases. International Cablevision, Inc. v. Sykes, 172
F.RD. 63, 68 (W.D.N.Y. 1997). The fact that Sections 553 and 605 provide for a range of possible
statutory damages to be set in the amount that “the Court consders just,” rather than in a preset fixed
amount, further shows that the primary purpose of statutory damagesisnot to punish the defendant but —
as in the Copyright Act — to provide a remedy if actua damages could not be proven. Cf. Raydiola
Music, 729 F. Supp. at 375.

And, indeed, the cases decided under Sections 553 and 605 reved that courts do not award
gatutory damages in a vacuum, but routindy attempt to tailor themto provide some rough approximation
of the plaintiff's actud or threatened losses. See, e.g., Cablevision Sys. New York City Corp. v.
Lokshin, 980 F. Supp. 107, 115 (E.D.N.Y. 1997) (setting Satutory damagesat aleve to avoid awindfdl
tothedefendant); TimeWarner Cable of New York Cityv. Olmo, 977 F. Supp. 585, 589-90 (E.D.N.Y.

1997) (fixing the amount of statutory damagesto avoid anaward that would be “demonstrably excessive,”
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inlight of the smdl scae of the defendant’ s conduct); Columbia Cable TV Co., Inc. v. McCary, 954 F.
Supp. 124, 128 (D.S.C. 1996) (setting statutory damages in an amount that the court found “likely to be
areasonable gpproximationof plantiff’ slossesresulting fromdefendant’ s ectivities’). It well may be that
insome cases the statutory damages represent only a“rough guess on the actua damages,” Marshall, 970
F.2d at 385 (discussing TILA), but that does not dter the fact that the purpose of the Statutory damage
scheme is not to punish, but rather to ensure that a plaintiff does not lack a damage remedy for a proven
violation of the Cable Act in those Stuations where damages may be difficult or impossble to quantify.
As a reault, this Court finds that the “essentia character” of Sections 553 and 605 of the Cable Act is
remedid rather than punitive, and that it would be inappropriate under any circumstance to borrow from
date law the limitations periods governing statutory pendties.

The only case conddering the question of whether to use astate-law limitations period for statutory
pendtiesto governdams under the Cable Act declined to do so, and instead applied the limitations period
for conversgon actions. See Bowers, 36 F. Supp. 2d at 918 (rgecting as “misguided” the assartion that
the Kansaslimitations period for statutory pendties should gpply). Onedigtrict court hasconstrued Section
605 as pend in nature for purposes of determining the survivd of clams under that provison. See
International Cablevision, Inc., 172 F.RD. a 68-69. The court reached that concluson despite
acknowledging that actions under the Cable Act are intended to redressprivate wrongs by giving aggrieved
persons arecovery, and that the “original purpose’ of Congress was to provide statutory damages as an
dterndive remedy where actua damages could not reedily be proven. Seeid. The court nonetheless
concluded that inthe absence of any attempt by the plaintiff to prove what actua damage was suffered, the

minimum statutory damages award was “ disproportionate to the harm suffered” and thus pend in nature.
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Id. at 69. However, the court seemed to contemplate a case-by-case consideration of survivorship, and
that in cases where there was an effort to prove actua damages, a satutory damagesaward might not be
“disproportionate,” and a Cable Act clam would survive.

This Court expresses no view as towhether Sykes providesanacceptable approach to determining
the survivd of anaction. However, the Court findsthat the reasoning in Sykes falsto provide a convincing
bass for concluding that, for statute of limitations purposes, Sections 553 and 605 of the Cable Act should
be deemed “primarily pend” in nature. A dtatute of limitationsis intended to promote certainty, sothat dll
partiesto adisputeknow the deedline by whichthat dispute either must be brought to court or rdinquished.

A case-by-case approach such as that used in Sykes would undermine that fundamenta purpose by
vaying the characterization of statutory damages, and thus varying the applicable limitations period
selected, based on the quantum or quality of proof of damages offered in any particular case. Webdieve
that in determining the essentid character of adam for purposes of sdecting a statute of limitations, a court
must take a broader view. For the reasons explained above, and that the Sykes court acknowledged, the
Court findsthat the statutory damages scheme is essentidly remedid initsorigind purpose and design, and
in its gpplication by the courts. Thus, the Court concludes that the Cable Act’ s damages scheme, which
dlowsaprevalling plantiff to recover either actua or statutory damages, isessentidly remedidincharacter.

Accordingly, if the Court wereto select a state-law statute of limitations, the Court would sdewith
the cases gpplying the conversion statute of limitations. A conversion cause of action is more anaogous
to the Cable Act than a datutory pendty cause of action. Moreover, even if asingle federd satute of
limitations were not gpplied, the interests of uniformity would nonetheless militate in favor of sdecting “a

gngle variety of state actions’ as the source of the statute of limitations. Lampf, 501 U.S. at 357. That
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cons derationwould further weighinfavor of saecting the conversionstatute of limitations, aresult reached
by virtualy every court that has borrowed a state-law limitations period for Sections 553 and 605 of the
Cable Act.

V.

The conduct adleged inthis case occurred on November 8, 1997, and this action was filed dightly
morethantwo yearsthereafter, on November 29, 1999. Thefilingistimely either under the Copyright Act
statute of limitations of threeyears, see 17 U.S.C. 8 507(b), or under the five-year statute of limitations for
converson dams under llinois. See 735 ILCS 5/13-205.

Accordingly, defendants mationsto dismiss[doc. # 11-1] and to strike[doc. #15-1] aredenied.
Defendants shdl file their answer to the complaint on or before May 22, 2000. On or before May 25,
2000, the partiesshdl file with the Court a proposed discovery schedule. The previoudy set satusinthis
case of May 29, 2000 at 10:00 am. remainsin effect.

ENTER:

SIDNEY |. SCHENKIER
United States M agistrate Judge

Dated: April 28, 2000
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